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REQUEST BY UNI TED STATES FOR
PRELI M NARY | NSTRUCTI ON

The United States requests the Court to give the jury in this
case a brief, prelimnary instruction on the substantive |aw of
t he Sherman Act of fense charged. (See attached "Requested
Prelimnary Instruction".)

Al t hough nost busi nesspersons are aware or should be aware of
the meaning and illegal nature of per se violations of the Act,
many ot her | aypersons, and potential jurors, do not have a
working famliarity with the term"bid rigging.” Wthout a basic
understanding of this termat the beginning of the trial, they
will not be able to appreciate the significance of nmuch of the
evi dence both the United States and the defense will introduce.
They will not be able to evaluate, as the trial progresses,
whet her each pi ece of evidence tends to prove or disprove the

viol ation charged. Unlike many federal crimnal statutes,
Section One of the Sherman Act contains only general |anguage and



is broad in scope. It is only through years of judicial
interpretation that certain per se offenses have been clearly
defined. Al of the jurors cannot be expected to be famliar
with these interpretations. Cearly, a nere reading of the
statute is not sufficient to define the per se violation alleged
her e.

The use of prelimnary substantive instructions has not only
been allowed, it has been recommended as the better practice.
United States v. Bynum 566 F.2d 914 (5th Cr.), cert. denied,
439 U.S. 840 (1978). Bynuminvolved a conspiracy trial in which
the trial judge, over defense objections, gave a nunber of
substantive prelimnary instructions, including the elenents of
the offense charged, at the beginning of the trial. The fornmer
Fifth Crcuit rejected the defendant's claimof error:

Although it is difficult for the courts
to give prelimnary jury instructions
inall cases, it is not only not error
to do so, it is a well-reasoned nodern
trend to give instructions outlining
the issues and the |aw involved prior
to the taking of testinony. W,
therefore, find no nerit in defendant's
ar gument .

Id. at 924. The court also noted that prelimnary
instructions are "very appropriate" in a conspiracy case
such as Bynumto assist the jury in understanding the

i ssues involved and the application of the law. [|d. at

924 n.7. See also United States v. Meester, 762 F.2d 867

(11th Gr. 1985).
I n anot her case decided by the former Fifth Grcuit,

United States v. Ruppel, 666 F.2d 261 (5th CGr. Unit A),

cert. denied, 458 U. S. 1107 (1982), the court reiterated

the inmportance of prelimnary instructions. Wile



enphasi zing that a trial judge nust give full instructions
at the end of the trial, the court said that ideally the

j udge should also give instructions to the jury at the
beginning of trial on "prelimnary matters that are
necessary to guide themthrough the trial." 666 F.2d at
274.

Def ense counsel may oppose the giving of any
substantive prelimnary instructions. This is perhaps
under st andabl e from the defense point of view The
prosecution has the burden of proving the charge in the
i ndi ct mrent beyond a reasonabl e doubt, a heavy burden, and
it my be in the defendant's interest for the jury to be
confused throughout the trial as to what the prosecution
is trying to prove. Such confusion, however, is not in
the interest of justice. It is inportant that the jury
understand both the prosecution case and the defense case
so that their verdict will be inforned.

We strongly urge the Court to give the prelimnary
instruction as requested or with any nodifications or

additions the Court deens appropriate.



Respectful ly subm tted,

Dorot hy E. Hansberry

St ephen C. Gordon

Att or neys

U S. Departnent of Justice
Antitrust Division

Ri chard B. Russell Buil ding
Suite 1176

75 Spring Street, S.W

Atl anta, Ceorgia 30303
(404) 331-7100

REQUESTED PRELI M NARY | NSTRUCTI ON

It is requested that the Court give the follow ng instruction
to the jury at the beginning for the trial, inmediately after the

i ndi ct nent has been read or summuari zed:

The basic charge in the indictnment is an agreenment or

under st andi ng anong conpetitors to agree upon or rig bids



subm tted to certain school boards in Mssissippi for contracts
to supply dairy products to public schools. Now, | will instruct
you in detail on the applicable I egal principles at the end of
the trial, but let me say for now that bid rigging, which is the
essence of the charge in the indictnment, neans any agreenent,
arrangenment or understandi ng anong conpetitors which tanmpers with
the normal conpetitive process which determnes their prices.

Bid rigging includes any agreenent which affects prices, such as,
for exanple, an agreenent anong bidders that one of themw |l be
t he designated wi nner, or an agreenent to bid higher or |ower
than the other, or an agreenent whereby an individual or conpany
agrees to not bid at all.

In the normal conpetitive systemof free enterprise,
conpetitors reach their decisions concerning prices separately
and i ndependently. [If a conpany reaches an i ndependent deci sion
to bid a certain price and a conpetitor, by coincidence or the
forces of conpetition, independently reaches the sanme deci sion,
there is no violation. However, if conpetitors set their bid
prices in cooperation wth each other, by agreenment or
understandi ng, then there is a violation, assumng interstate
commerce has been restrained. | wll explain to you what | nean

by interstate comerce at the end of the trial.






